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EQUITY. 
JURISDICTION OF COURTS OF EQUITY—CASES 


IN WHICH COURTS OF LAW HAVE AN ExX- 
CLUSIVE OR CONCURRENT JURISDICTION. 


Ir is said, in 3 Blackstone’s Commen- 
taries, that fraud, accident, and trust are 
the proper and peculiar objects of a 
court of equity. But it is there like- 
wise admitted that there are exceptions, 
and accordingly we find that fraud is 
sometimes cognizable as well at law as 
in equity. 3 Black. Com. 431; 1 Sto- 
ry’s Eq. Jurisprud. ch. 3. Thus if a 
deed be read falsely to an illiterate per- 
son, whether it be so read by the gran- 
tee or by a stranger, it isby such fraud 
avoided. (Thorowgood’s case, 2 Co. 
Rep. 9; Shutter’s case, 12 Co. Rep. 
90; Jenk. Cent. 166.) 

Again, some frauds are exclusively 
cognizable in courts of law—as where 
a devise has been procured to a party 
by a fraud, the question is always sert 
out of the equity courts to be deter- 
mined by a jury. Mr. Wooddeson (3 


Vin. Lect. p. 477, lect. 59), says, “ if) 1 Jac. Rep. 466 S.C. 


the validity of a will of lands be dispu- 
ted as being a forgery, or for want of 
sanity in the deviser, for fraud or un- 
due influence and control, the determin- 
ation of the issue must be in a court of 
common law, by the verdict of a jury. 
Although it is one of the prerogatives 
of a court of chancery to correct mat- 
ters of fraud, and to dispense adequate 
relief, yet a will (8 Vin. Abr. 167, 168, 
and marg.; 3 Cro. P. C. 358 &c.), can- 
not be set aside for fraud, imposition, 
or undue influence, without the inter- 
vention of a jury, because a will of per- 
sonal estate may be set aside in the ec- 
clesiastical court for such practices, and 
of real estate at common law. The 
reason is, that the animus testandi, 
which is essential to the making of a 
will, is wanting in these cases; conse- 


| quently the question is properly before 
those tribunals respectively, as it a- 
mounts to no more than this, whether in 
fact there be any devise or bequest. 
(2 Atk. 324—434.) In regard, there- 
fore, to real estate, it is frequent for the 
court of chancery to send an issue of 
devisavit vel non, as it is barbarously 
expressed, to be tried by a jury. It is, 
however, laid down, that although that 
court, or a court of common law, can- 
not, in an adverse way, determine the 
validity of a probate of a will or codicil, 
yet if it come there on an incident in a 
cause and that incident be admitted by 
the parties, the chancery or a legal court 
may determine it, and hold the parties 
bound by their admission. (1 Atk. 630). 
As courts of equity disclaim all right to 
decide upon the validity of wills, whe- 
ther of real or personal estate, a demur- 
rer to a bill whereby such a determina- 
tion is sought will hold. Redesdale’s 
Plead. 123, 4th ed. ; Jones v. Jones, 3 
Mer. 161; Jones v. Frost, 3 Madd. 1; 
In reference to 
| this subject, Mr. Justice Story (1 Eq. 
| Jur. chap. 6, p 159), says— In certain 
cases, such as fraud in obtaining a will, 
whether of personal or real estate, the 
proper remedy is exclusively vested in 
other courts; in wills of personal es- 
tate in the ecclesiastical courts, and in 
wills of real estate in the courts of com- 
mon law:” citing 1 Fonbl. Eq. B. 1 ch. 
2, s. 3, note (u); 3 Black. Com. 431; 
Webb v. Cleverden, 2 Atk. 424; Kenrick 
v. Brownly, 3 Bro. P. C. 358 ; Bennett v. 
Wade, 2 Atk. 324; Andrews v. Pavis, 2 
Bro. P. C. 476; Jeremy’s Eq. Jurisp. 
B. 3, Pt. 2, ch. 5, s. 5 pp. 488, 489; 
Pemberton v. Pemberton, 13, Ves. 297; 
Coop. Eq. pl. 125. Mr. Storyaddsin a 
note—“I use this qualified language, 
though broader language is often used 
‘by elementary writers, who assert that 
35 
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courts of equity have jurisdiction to re- 
lieve against all frauds, except in cases 
of wills. [See Cooper on Eq. Plead. 
125; 1 Hovenden on Frauds, Intro. p. 
37]. Lord Hardwick in Chesterfield v. 
Jaussen, 2 Ves. 155 said—‘ This court 
has an undoubted jurisdiction to relieve 
against every species of fraud.” 

Again, equity is not the only place 
in which relief can be had in cases of 
accidents, for in many cases courts of 
law will furnish a remedy. Such are 
the instances of loss of deeds, mistakes 
in receipts or accounts, wrong payments, 
deaths which make it impossible to per- 
form a condition literally &e. 3 Black. 
Com. 431; 1 Story’s Eq. Jurisp. ch. 3. 

Again some kinds of trusts are cog- 
nizable in courts of law, as deposits and 
all manner of bailments, and espe- 
cially that implied contract of having 
undertaken to account for money recei- 
ved to another’s use. 3 Black. Com. 
432; 1 Woodd. Lect. p. 208, 209, lect. 
7. 1 Story’s Eq. Jurisp. 54 s. 60. 





LIBELS BY MAGISTRATES, 


Ir has been very generally laid down 
that an action will not lie against a ju- 
dicial officer for words spoken in the 
course of his duty. Ona motion to 
quash an indictment against Skin- 
ner, Esq., a justice of the peace, for 
scandalous words spoken by him in a 
general sessions of the county, in which 
he said to the grand jury, “ you have 
not done your duty,—you have disobey- 
ed my commands,—you are a seditious, 
scandalous, corrupt and perjured jury,” 
—Lord Mansfield, C. J. said, “ Iam wil- 
ling, as neither Serjeant Davy nor Mr. 
Buller can find any precedent in the 
history of England for an indictment of 
this kind, to give them till next term to 
findany.” Neither party, witness, coun- 
sel, jury or judge can be put to answer 
civilly or criminally for words spoken in 
office. If the words spoken are opprobri- 
ous or irrelevant to the case, the court 
will take notice of them as a contempt, 
and examine on information. If anything 
of male meus is found on such inquiry, 
the words will be punished suitably.— 
The words are extremely improper. If 
the party were not a borough justice, I 
should think there might be grounds to 








Libels by Magistrates.. 


apply to the great seal to remove him 
from his office, but to go on an indict. 
ment would be subversive of all ideas 
of a constitution. If any precedent 
should be found, you should have time 
to make use of it, otherwise it would 
be proper to quash the indictment im. 
mediately. Rex v. Skinner, Lofft. Rep, 
55. 

So also in the case of Jekyll v. Sir 
John Moore, 2.N. R. 341, it was held 
that if a court martial, after stating in 
their sentence the acquittal of an officer 
against whom the charge had been pre. 
ferred, subjoin thereto a declaration of 
their opinion that the charge is mali- 
cious and groundless, and that the con- 
duct of the prosecutor in falsely calum. 
niating the accused is highly injurious 
to the service, the president of the court 
martial is not liable to an action for a 
libel for having delivered such sentence 
and declaration to the judge advocate, 

In Hodgson v. Scarlett, 1 B. and Ald. 
246, Holroyd, J., said, “no action is 
maintainable against the party, nor con- 
sequently the counsel, who is in a sim 
ilar situation, for words spoken ina 
court of justice, if they be from com- 
ments upon the evidence, and be rele. 
vant to the matter in issue, unless ex. 
press malice be shewn.” 

In a very recent case, A. the plain- 
tiff, obtained a rule nisi for a criminal 
information against B., the defendant, 
for sending him a challenge, and A’s 
affidavits contained matters of high 
censure against B. The affidavit of B, 
in shewing cause against this rule, was 
recriminatory, and would under other 
circumstances have been libellous. In 
an action by A. against B. for the libel 
contained in B’s, affidavit, it was held 
that B. was justified in setting forth any 
such matters respecting A’s. past con- 
duct, as he might think would disin- 
cline the court to entertain the applica- 
tion for A’s. rule. Doyle v. O’ Doherty, 
1 Car. and Marsh, 418. 

In another very recent case it was 
held that the mere dismissal by the po- 
lige commissioners of a police consta- 
ble, in consequence of a report duly 
made to them of a censure uttered on 
such police officer by a justice of the 
peace, is in itself sufficient evidence of 
special damage to maintain an action 
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against the justice. In such an action, 
however, evidence of malice is neces- 
sary ; for it is the duty of the justice to 
express his opinion of the conduct of 
police constables, in order that the po- 
lice commissioners may have proper in- 
formation on which to proceed in ma-: 
king enquiries to enable them to regu- 
late the force under their direction. “I 
have no doubt,” said Lord Denman, C. 
J., “in my mind, that a magistrate, be 
he the highest judge in the land, is an- 
swerable in damages for slanderous lan- 
guage, either not relevant to the case 
before him, or uttered after the case is 
atan end; but for words uttered in the 
course of his duty no magistrate is an- 
swerable, either civilly or criminally, 
unless express malice, and the absence 
of reasonable or probable cause, be es- 
tablished. Kendillon v. Maltby, 1 Car. 
and Marsh, 402. 
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IN BANKRUPTCY. 











United States District Court, Vermont District. 


Before the Hon. Samven Prentiss. 
In the matter of Auonzo Pearce. 


DISCHARGE AND CERTIFICATE—-CONCEALMENT 
OF PROPERTY—PREFERENCE. 


Whether a bankrupt has made a full disclosure 
of his property in his schedule, or has fraudu- 
lently concealed the same, is a question of fact 
depending upon the particular circumstances 
of every case. To make out a case of conceal- 
ment, it ought either to be substantiated by di- 
rect testimony, or by such facts as afford une- 
quivocal circumstantial evidence of it. 

To bring a bankrupt within the operation of the 
act, so as to defeat his application for a dis- 
charge and certificate, it is not enough that he 
made a transfer voluntarily of a part of his 
property while in a state of insolvency, but it 
must appear that in making the transfer, though 
he did it voluntarily and while in fact insol- 
vent, that he acted in contemplation of bank- 
ruptcy,—that is, in anticipation of breaking or 
failing in his business, of committing an act of 
bankruptcy, or of being declared bankrupt at 
his own instance on the ground of being una- 
ble to pay his debts, and intending to defeat 
the general distribution of effects which takes 
place under a proceeding in bankruptcy. 


This was a petition by Alonzo 
Pearce, Rankrupt, one of the partners 
of the firm of Walbridge, Pearce, & 











Co., for a discharge. The material 
facts in the case will sufficiently appear 
from the opinion delivered by the 
court. 

Prentiss, J.—The objections filed in 
this case by the opposing creditors, al- 
though somewhat multifarious as well 
as numerous, may be classed under 
two general heads. 1. That the Bank- 
rupt has not made full disclosure of 
his property in his schedule, but has 
fraudulently concealed property. 

2. That he has given unlawful pre- 
ferences to pa creditors by cer- 
tain payments, securities, and transfers 
of property. These two general ob- 
jections seem to comprise the whole 
case as presented by the proofs. 

1. Under the first head of objections 
the concealment of property, an argu- 
ment was urged with much earnestness 
by counsel, founded on the apparent 
difference between the state and con- 
dition of the partnership affairs as ex- 
hibited by the inventory taken in April 
1840, and the state and condition of 
the partnership affairs as represented 
in the Bankrupt’s schedules filed in 
April 1842. It was said, that as the 
inventory shewed a surplus of assets of 
between two and three thousand dollars 
over all liabilities, and the schedules 
shew outstanding debts, now unsatis- 
fied, of more than four thousand dollars 
with no assets to pay them, it cannot 
be supposed that so great a loss, being 
a difference of between six and seven 
thousand dollars, could arise in the 
course of the partnership business in 
the short period of two years; and 
therefore it is said it must be presum- 
ed that property is wrongfully withheld. 

Upon this it may be observed in the 
first place, that concealment of proper- 
ty involves not only a charge of gross 
fraud, but also the crime of false swear- 
ing; and such being the nature of the 
charge, it ought to be substantiated either 
by direct testimony, or by such facts 
as afford unequivocal circumstantial ev- 
idence of it. It certainly ought not to 
be taken as true upon any slight or am- 
biguous presumptions, nor upon any 
state of facts which do not clearly, and 
indeed almost necessarily, call for such 
an inference. Now there are many 
ways in which the supposed loss may 
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be accounted for without imputing ac- 
tual fraud to the Bankrupt; such as by 
an over estimate of the property at the 
time of taking the inventory—by debts 
turning out to be bad which were then 
supposed to be good—or by the gene- 
ral depreciation which is known to have 
taken place in the value of property. 
There is no certainty, nor indeed any 
high improbability, that such are not 
the true causes of the loss; but at any 
rate, it would be too much to say, in 
the absence of all proof on the subject, 
that the loss is to be imputed, not to 
any such supposable causes as these, 
but to positive fraud and wilful miscon- 
duct on the part of the Bankrupt. 

But it is to be noticed, that the debts 
of four thousand dollars still remaining 
unpaid are some of them secured by 
mortgages on the property, and the 
property still stands as security for 
them; so that the loss is not so great 
as has been computed. Besides, it is 
to be remembered, that in November 
1840, all the property of the partners 
was attached; and goods and other 
personal property, estimated at $4000, 
were sold on executions in December 
1840 for about $1500. Here wasa sac- 
rifice at once of something like $2500 ; 
and it is not too much to suppose, that 
in the shifts and turns the partners 
were obliged to make under the diffi- 
culties then pressing upon them, other 
considerable sacrifices may not also 
have been incurred. 

But looking to the inventory, I should 
form a different opinion from that ex- 
pressed by the counsel, as well as from 
that which seems to have been enter- 
tained by those who made the invento- 
ry. The inventory represents the 
joint and separate assets, that is, the 
partnership and private property, at 
$13,958, and _ the liabilities $11,833, 
making the partners good for $2,867. 
But it is to be noticed, that to make 
out this surplus there was included in 
the account of assets a debt of $2,668 
against the old firm of Walbridge & 
Pearce, when it is conceded that that 
firm was insolvent at the time for at 
least $686. So that really there was 
no surplus; and my conclusion would 
be, considering the magnitude of the 
liabilities and the nature of the assets, 





that the partnership and the individy. 
als composing it were in fact then insol- 
vent. Such I think is the fair conely. 
sion, especially when it is considered 
that the whole surplus made out consist. 
ed of a debt due from two of the part.. 
ners themselves. 

As to the small amount of demands 
set forth by the bankrupt in his sche. 
dule as belonging to the firm, it appears 
that in the summer of 1840 notes to the 
amount of $2000 were turned out to 
pay Henry Gasset & Cv. and certain: 
other creditors; and that in November 
of the same year, all the partnership 
accounts were assigned to Hicks and 
Dwinnel, to pay, first certain debts due 
them and certain liabilities they then 
incurred as sureties ; then to pay cer. 
tain other creditors particularly named, 
and the residue, if any, to pay credi- 
tors residing in the county of Washing. 
ton. This, it is to be observed, was an 
absolute assignment in trust to pay 
creditors, leaving no residuum whatever 
in the Bankrupt and his partners; and 
Dwirmell testifies that enough has not 
been collected out of the accounts to 
pay even the preferred creditors partic- 
ularly named. It also appears that in 
November 1840, notes to the amount 
of $325 were assigned to Israel Dwin- 
nell and Stephen Pearce, and notes to 
the amount of $350 to Shubael Wheel- 
er, to pay or secure them for signing 
notes of an equal amount ; and the bal- 
ance if any, in the hands of Wheeler, 
as well as the balance if any in the 
hands of Asa Alden, to whom it seems 
there had been a previous assignment 
of notes, was on the 5th of August 
1841, assigned to Ashael Pearce to pay 
a debt due him from the firm of $334. 7 
These assignments, all of which, except | 
the two first, are set forth in the Bank [| 
rupt’s schedule, go far to account for 
the demands of the firm and to shew 
how they have been disposed of. 

As to the demands of the old firm of 
Walbridge & Pearce, the Bankrupt says 
he did not insert them in his schedule be- 
cause most of them were outlawed, and 
he c -nsidered them of no value. Now, 
I do not see how it can be said that a 
bankrupt is guilty of fraud or a wilful 
concealment of property, by omitting 
to specify in his schedule a mass of ob- 
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solete and worthless demands, upon| 
which no action whatever can be main- 
tained.—The omission cannot be sup- 
posed to proceed from any fraudulent 
intent, or from any wilful design to con- 
ceal property, especially in this case, 
when it appears that these demands 
were afterwards delivered over ‘to the 
assignee under the bankruptcy. | 

As to the goods in the store claimed | 





Such is the testimony of the witnes- 
ses on the part of the opposing credi- 
tors; and as the creditors cannot be 
allowed to discredit their own testimo- 
ay, it must have its full weight in favor 
of the Bankrupt. The effect of the 
testimony, as it appears to me, is, to 
prove the goods to be in fact the prop- 
erty of Dwinnell and Pearce, and to 
make out a transfer of the notes to 


by Dwinnell and Pearce, and the notes | them before the filing of the bankrupt’s 
claimed as being assigned to them for | petition; and of course he could not 
goods taken by the bankrupt out of the | claim either the goods or the notes as his 





Ee 


store, the question depends upon the | 
fact whether the goods and notes be- | 
longed to Dwinnell & Pearce, or were | 
in truth the property of the bankrupt. If, 
they were not the property of the Bank- | 
rupt, he was not bound to state them) 
in his schedule, and indeed could not | 
properly do so. ‘The question, as [| 
have said, is a question of fact, and| 
must be decided upon the testimony ta- | 
ken in the case. 

Now, Dwinnel and Pearce testify 
that they purchased of the goods sold 
on execution in December 1840, to the 
amount of seven hundred dollars ; that 
they afterwards purchased about five 
hundred dollars worth of new goods ; 
that they put all the goods into the 
store, and employed the Bankrupt as 
their agent to sell them. They also 
say, that they gave public notice by ad- 
vertising in the public papers, that they 
had opened a store, and that the bank- 
rupt was their agent to transact busi- 
ness. They further say that the bank- 
rupt had no interest whatever in the 
goods, but had liberty to dispose of 
goods to purchase in the company 
debts on condition of turning out good 
notes or other property to pay the a- 
mount, and that he took out of the 
store in the course of the year, goods 
to the amount of five hundred dollars, 
and in February 1842, delivered them a 
written list of notes amounting to sev- 
en hundred dollars in payment; a 
copy of which list is annexed to the 
testimony. They also say, that the 
notes were delivered into their posses- 
sion in February, but were afterwards 
left at the store in the care of the Bank- 
tupt to collect or secure for them. 
Some, they say, they collected and se- 
cured themselves ; and some, they say, 





never can be collected. 


property in his schedule. There is, 
then, on fairly weighing the testimony, 
no evidence to support the objection of 
wilful concealment of property. 

2. The next inquiry is, under the 
second head of objections, whether the 
bankrupt has given preferences to par- 
ticular creditors so as to preclude him 
from a discharge. And here it may be 
observed, that is unnecessary to go in- 
to any of the transactions which took 
place before -the passing of the Bank- 
rupt Act, because there is no evidence 
to warrant the conclusion that any of 
the payments or transfers made before 
that time were made in contemplation 
of the passing of the law. The inquiry 
will of course be confined to transac- 
tions which took place since the pass- 
ing of the law; and to such transac- 
tions only as have been specified and 
relied upon as preferences, and con- 
cerning which some proof has been 
given. 

All the transactions of this character 
except one, appear to be quite free from 
difficulty. The payments to Town, 
Pearce, and Rich, rest solely and en- 
tirely upon the testimony of the Bank- 
rupt himself, whom the creditors have 
chosen to examine for the purpose of 
proving the payments. - He says that 
each of these payments was made on 
application and demand of the creditor ; 
and that being the case, and the pay- 
ments not appearing to be out of the 
ordinary course of business, they can- 
not, in my opinion, under the circum- 
stances stated in regard to them, be 
treated as frauduient preferences. 

But the payment or transfer to Dwin- 
nell and Pearce is presented by the 
proofs in a different aspect; and I 
confess, that with every disposition to 
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view the transaction in the most liberal 
and favorable light, I have not been 
able to overcome the difficulties which 
attend it. It is evident enough that 
both the bankrupt and his partners, at 
the time this transfer was made, were 
irretrievably insolvent. About this 
there can be no question. It is also 
the fair inference from the testimony 
that the transfer was voluntary on the 
part of the bankrupt ; for it seems that 
he not only made out and delivered the 
list of the notes to Dwinnell & Pearce 
without request, but that he afterwards 
sent the notes to them by a messen- 
ger, without any demand or solicitation 
on their part. 

The question then is, was this a pre- 
ference within the meaning of the 
bankrupt law? It is difficult, and in- 
deed impossible, to reconcile all the 
decisions to be found in the books ap- 
plicable to this question. In some 
cases, it is held, that a payment by a 
debtor in insolvent circumstances, vol- 
untarily made, is presumptive evidence 
of a preference. In others, it is held, 
that you cannot infer a contemplation 
of bankruptcy from mere insolvency. 
I think the latter is the sounder and 
better opinion. I think that a transfer 
being voluntary and while the debtor 
is in a state of insolvency, when it is only 
of a part of his property, and does not ap- 
pear to be out of the ordinary course 
of business, is not enough. [| think it 
must appear that the debtor, in making 
the transfer, though he did it voluntari- 
ly and while in fact insolvent, acted in 
contemplation of bankruptcy ; that is, in 
anticipation of breaking in his business, 
of committing an act of bankruptcy, or 
of being declared bankrupt at his own 
instance on the ground of inability to 
pay his debts, and intending to defeat 
the general distribution of effects which 
takes place under a proceeding in 
bankruptcy. A man may be insolvent, 
and yet go on with his business with the 
real hope of retrieving his affairs, and 
with a bona fide intention and expecta- 
tion of saving himself from breaking or 
failing, and of being able to pay his 
debts ; and a payment or transfer under 
such circumstances, though volunta- 
ry, would not be a preference within 
the meaning of the law. 





But in the present case, there was 
something more than mere insolvency. 
The Bankrupt and his partners were 
not only hopelessly insolvent at the 
time of the transfer, but they had ac- 
tually failed and stopped business. 
Their failure was complete and notori- 
ous some time before. Dwinnell, 
Pearce and the Bankrupt himself, in 
their testimony, all speak of the failure 
as having been complete and irretriev- 
able. And in that condition of abso- 
lute insolvency and known actual fail- 
ure, what does the Bankrupt do? Why, 
instead of effecting a compromise with 
his creditors upon equal terms as to all 
he voluntarily pays certain creditors in 
full, leaving a large mass of other cred- 
itors wholly unpaid. He transfers to 
Dwinnel and Pearce, without any de- 
mand or request on their part, notes to 
the amount of seven hundred dollars to 
pay a debt of five hundred, and does 
not so much as notice or set up any 
claim against them for his full year’s 
services as their agent. And he does 
this while-under the apprehension and 
just on the eve of being committed to jail 
upon an execution in favor of one of his 
creditors,from which it seems, he was af- 
terwards discharged on taking the poor 
debtor’s oath. He thus strips himself 
at once, of all his remaining property, 
except a mere trifle, and in about two 
months after, whether more or less 
does not distinctly appear, he files his 
petition in bankruptcy. 

If a transfer of property of such an 
amount, under such circumstances, fol- 
lowed up, as this was, in a short time 
after with a proceeding in bankruptcy 
instituted by the bankrupt himself, is 
not held to be a preference given in 
contemplation of bankruptcy, with m- 
tent to defeat the equality among cred- 
itors secured by the bankrupt law, I do 
not see but that the main object of the 
law might be defeated in every case of 
voluntary bankruptcy whatever, since 
the party in every such case is at lib- 
erty to choose his own time and apply 
for the benefit of the law whensoever 
he pleases. 

It does not appear to me that the 
question is any way affected by what 
is stated to have been the agreement 
or understanding with Dwinnell and 
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Pearce. They say that the Bankrupt 
had liberty to take up goods from the 
store on his own account on the condi- 
tion of turning out good notes or other 
property to pay for them; that is, any 
good notes or other property. There 
was no specific appropriation by the 
agreement of these particular notes to 
pay for the goods, but the agreement 
was general. Under it the Bankrupt 
became debtor to Dwinnell and Pearce 
for what goods he took up, and charges 
himself with from time to time, with 
the right to pay in good notes or other 
property: and Dwinnell and Pearce be- 
came his creditors, having a debt 
against him with the same rights as 
other creditors. 

Upon the whole, I do not see how 
this payment or transfer can be regard- 
ed in any other light than as an unlaw- 
ful preference within the sense and in- 
tent of the bankrupt law. The general 
character of the Bankrupt, as well as 
his deeply embarrassed condition, would 
render it more desirable as well as a- 
greeable, to have been able to come to 
a different conclusion, But we must 
take the law as we find it ; and as Lord 
Ellenborough said in another case, 
whatever may be the personal wishes 
or feeling of the court, it is not at lib- 
erty to disregard established principles 
or sanction any transactions which a 
just construction of the law forbids. 
The consequence is, that a certificate 
of discharge must be refused. 


IN THE MATTER OF DAVID HOWES. 


Where a petition was filed on the 3rd of March, 
1843, being the day on which the act passed 
repealing the Bankrupt law.—It was held that 
the Petitioner had no locus standi, except to 
dismiss the Petition. 


Tuis was a petition by David Howes, 
declaring himself to be unable to meet 
his debts and engagements, and praying 
for the benefit of the bankrupt law. The 
petition was presented and filed March 
3rd, 1843; and it was moved that an 
order of notice to creditors and others 
be issued thereupon, to show cause why 
the petitioner should not be declared a 
bankrupt. 

Prentiss, J. The act passed at the 








last session of Congress, repealing the 
bankrupt law, was approved on the 3rd 
day of March, and of course the act 
became a law and took effect as such on 
that day. As there can be no divisions 
or fractions of a day in questions of this 
nature, the act, in construction of law, 
must be considered as having relation 
to, and as being in force from, the first 
moment of the day on which it was ap- 
proved ; and, consequently, the bank- 
rupt law was repealed, and ceased to 
have any operation, except what is re- 
served to it by the proviso to the re- 
pealing act, from and after the day 
preceding. 

The proviso, so far as is material to 
the question under consideration, merely 
declares, that the act shall not affect 
any case or proceeding in bankruptcy 
commenced before the passage of the 
act, but every such proceeding may be 
continued to its final consummation in 
like manner as if the act had not been 
passed. The effect of the proviso be- 
ing simply, to qualify and limit the en- 
acting clause so far as to save from its 
operation, and allow to be continued 
and prosecuted, such cases in bank- 
ruptcy as were commenced and pending 
before the passing of the act, that is, 
in legal consideration, as we have seen, 
before the day on which the act was 
passed: no case or proceeding in bank- 
ruptcy is saved by the proviso, except 
such as was commenced before that day. 

The presenting and filing of the peti- 
tion is deemed to be the commencement 
of a proceeding in bankruptcy: and as 
the petition in the present case was 
presented and filed, not before, but on 
the day on which the repealing act was 
passed, and so not before the passage of 
the act, the proceeding was not com- 
menced in time, and no order can be 
taken upon the petition other than to 
dismiss it. 


Farner O’Leary anp CovuNsELLoR Cur- 
RAN.—One day after dinner Curran said, “ Re- 
vered Father, I wish you were St. Peter.” “And 
why, counsellor, would you wish that f were St. 
Peter,” asked O’Leary. “Because, Rev. Father, 
in that case,” replied Curran, “ you would have 
the keys of Heaven, and you would let me in.” 
* By my honor and conscience,” replied the di- 
vine, “it would be better for you that I had the 
keys of the other place, for then I could let you 
out.*? Curran enjoyed the joke, which he ad- 
mitted had a good deal of justice in it, 
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IN CHANCERY. - 





Before the Hon. Revsen H. Watworrn, 
Chancellor of the State of New York. 


Know tes v. Mc Camty et al.—15 Aug. 
1843. 


MISTAKE IN CONVEYANCE—CONVEYANCE BY MAR- 
RIED WOMAN. 


Where a contract was entered into to convey a 
particular lot of land, and a different lot was 
by mistake inserted in the conveyance, the 
Court made a decree against the vendor to 
correct the mistake, and required him to pro- 
cure “ll necessary parties to join in a proper 
conveyance, or to pay such damage as might 
be sustained in consequence of the defect in 
the title. 

Where a married woman signed contracts for the 
sale of an estate, which were not acknow- 
ledged by her pursuant to the statute, so as to 
affect her interest intended to be conveyed, 
and before a conveyance was executed she 
died, leaving an infant heir. It was held that 
such contract was not binding upon her, and 
that therefore no decree could be obtained 
against the infant heir for a conveyance. 


Tue bill in this case was filed against 
J. McCamly, the surviving husband of 
Amy McCamly deceased, and against 
Francis Amy McCamly, her infant 
daughter, to correct an alleged error 
in the description of the premises in 
two deeds given to the complainants, 
executed by J. MeCamly and his wife, 
in the lifetime of the latter. The facts, 
as stated in the bill, and as ascertained 
by the master’s reports, were as follows: 
—In 1811 David Buck ‘the elder be- 
came the holder in fee of lot No. 103 
in West Pultney, by virtue of a con- 
veyance of N. Warren, and continued 
such owner until the time of his death. 
He died previous to 1832, leaving his 
son David, and his daughter Amy, who 
afterwards married the defendant J. 
McCamly, his only children and heirs 
at law. In May, 1832, J. McCamly 
and D. Buck the younger entered into 
written contracts with D. Hume and J. 
Knowles, the complainants, respective- 
ly, to sell and convey to Hume the 
north one-fourth, and to Knowles the 
remaining three-fourths of the premises, 
by the name and description of “lot 
number in West Pultney township 
in the town of Riga, known by the name 
of Buck lot ;” at the rate or price of 
$25 per acre, payable at the times and 








in the manner in the said conveyance 
specified. And by the terms of such 
contracts, the vendors were to give to 
the purchasers respectively good and 
sufficient warrantee deeds of the pre- 
mises, within one year from the date of 
the said contracts, provided such pur- 
chasers should have paid all the pur- 
chase money due up to that time, and 
should make satisfactory security for 
the residue of such purchase money, 
by mortgages on the premises or other- 
wise. ‘The name of Amy McCamly 
was signed to the contracts, but they 
were not acknowledged by her as re- 
quired by the statute to make them 
valid and binding contracts affecting 
her interest in the premises agreed to 
be conveyed. Nor was there any proof 
produced before the master, to whom 
it was referred, to take proof of the facts 
and circumstances stated in the bill, to 
show that she ever signed such con- 
tracts. In June, 1832, H. Brewster, of 
Riga, in the county of Monroe, who 
drew the original contracts, was applied 
to by Buck and J. McCamly, and Hume, 
one of the complainants, to draw deeds 
for the purpose of conveying the pre- 
mises to the purchasers respectively, 
according to the contracts. And he 
drew deeds accordingly, which were 
executed by Buck and J. McCamly in 
his presence, and were signed and ac- 
knowledged by Mrs. McCamly after- 
wards, before a commissioner of deeds 
in Onondaga county. But these deeds, 
instead of conveying to Hume the one- 
fourth and to Knowles the three fourths 
of the Buck farm in Riga, purported to 
convey the one fourth and the three 
fourths “of lot number one hundred 
and twenty-three in West Pultney town- 
ship in the town of Riga,” and without 
any description of the premises, indi- 
cating that lot number 103, which was 
“the Buck lot in West Pultney town- 
ship,” mentioned in the contracts, was 
the lot intended to be conveyed. This 
mistake in the deeds was not discovered 
by the complainants until March, 1827; 
previous to which time Mrs. McCamly 
had died, leaving her infant daughter, 
her only child and heir at law, and J. 
McCamly had left the country and gone 
to Texas. David Buck, upon being 
applied to by the complainants, gave to 








them deeds of all his interest in the lot 
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described in the contracts. The infant 
defendant put in a general answer by 
her guardian ad litem, denying any 
knowledge of the allegations in the com- 
plainants’ bill, and submitting her rights, 
in the usual form, to the protection of 
the court ; and the bill was taken as con- 
fessed against J. McCamly, the other! 
defendant, as an absentee. ‘The cause 
was heard upon the bill, and upon the 
answer of the infant defendant, and 
upon the report of the master to whom 
it was referred to take proof of the facts 
and circumstances stated in the bill. 

O. L. Barbour, for the complainants. 

J. Rhoades, for the infant defendant. 

Tre CaanceLtor.—The lot intended | 
to be conveyed was sufficiently des- | 
cribed in the contract, by the descrip- 
tion of the lot in West Pultney town- 
ship in the town of Riga, “‘ known by the 
aame of Buck lot,” although the number 
of the lot was left in blank. And ifthe 
deeds to the complainant had described 
it in the same manner, as the lot in that 
township known by the name of the 
Buck lot, the title would undoubtedly 
have passed to the grantees in those 
deeds, notwithstanding the mistake in 
the number of the lot. The evidence 
of Brewster, therefore, as to what took 
place at the time of the drawing of those 
deeds, and the execution thereof by 
Buck and the defendant J. McCamly, is 
sufficient not only to show, as against 
the latter, that she had executed those 
contracts, but that the terms of the con- 
tracts had been complied with on the 
part of the complainants, so as to entitle 
them to conveyances according to the 
terms of the contracts. The complain- 
ants therefore are entitled, as against 
him, to a decree correcting the mistake, 
and requiring him to convey all his in- 
terest in the Buck lot, as tenant by the 
curtesey in the estate of his deceased 
wife. And he must also procure con- 
veyances of the reversionary interest of 
his daughter in the premises, so as to 
perfect the titles of the complainants 
according to the terms of his contracts, 
or must pay them all damages they may 
respectively sustain by reason of the 
defect in their titles. The defendant J. 
McCamly, and all persons claiming title 
to the premises under him, must be per- 





petually enjoined from prosecuting any 
suit or suits against the complainants, 
respectively, their heirs or assigns, to 
recover possession of the lands men- 
tioned in the contracts. 

But as the mother of the infant de- 
fendant did not execute and acknow- 
ledge these contracts, in the manner 
prescribed by the tenth-section of the 
chapter of the Revised Statutes relat- 
ing to the proof and recording of con- 
veyances of real estate, so as to make 
them binding upon her as executory 
contracts for the sale of her interest in 
the premises, under the thirty-ninth 
section of that chapter, (1 R.S. 762, 
there can be no decree for a convey- 
ance against the infant defendant, as her 
heir at law. ‘To authorize a degree 
against a feme covert, or her heirs, for 
the specific performance of a contract 
to convey her lands, she must not only 
have signed the contract with her hus- 
band, but have also acknowledged it 
before the proper officer, upona private 
examination, apart from the husband. 
It is true, a Court of Chancery some- 
times enforces a charge created by a 
feme covert upon her separate estate in 
the hands of her trustee ; but it is upon 
the principle of the court that asto such 
a separate estate she is to be considered 
and treated as afeme sole, and the 
charge upon the estate is in the nature 
of an appointment of an equitable in- 
terest in the trust estate. (Field v. 
Sowle, 4 Russ. Rep. 112; Butler, v. 
Buckingham, 5 Day’s Rep. 496 ; Wright 
v. Rutler, 2 ves. jun, 576.) But where 
the legal estate is in the wife, except 
in the case of a non-resident of the 
state, her deed which is not acknow- 
ledged according to the statute is a 
mere nullity, in equity as well asat law. 
And when she joins her husband in a 
contract to convey such estate, if she 
does not acknowledge the contract in 
the manner specified in the statute in 
relation to conveyances by married wo- 
men, it must be considered in this court, 
as well as in courts of law, the agree- 
ment of the husband only. And such 
was the decision of the court for the 
correction of errors in the case of Mar-~ 
tin v. Dwelly, (6 Wend. Rep. 9.) 

The deeds of lot No. 123, which 
were executed and acknowledged by 
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Mrs. McCamly, are no evidences of an 
agreement on her part to convey her 
interest in No. 103, the Baker lot men- 
tioned in the contracts. Nor is there 
a particle of proof in this case, that at 
the time she acknowledged those deeds, 
she supposed she was conveying her 
interest in the last mentioned lot. 
Neither the officer who took her ac- 
knowledgements, nor the subscribing 
witness to the previous contracts, have 
been examined to show what took place 
at the time of such acknowledgement, 
or that her name affixed to the con- 
tracts was in fact written by her. Al- 
though we may conjecture, that she 
would have executed and acknowledged 
deeds of the Jot she really owned, as 
readily as.she did the deed of lot No. 
123, it is impossible that any one should 
know that she would have done it. 
Therefore, if she had been competent 
to contract as a feme sole, there is 
nothing in the case that would author- 
ize the court to make a decree against 
her infant daughter upon the facts as 
they appear in the master’s report. 
And as the common law had rendered 
her incapable of conveying, or of con- 
tracting to convey, her interest in the 
premises in question, except by a writ- 
ten instrument duly acknowledged by 
her, and containing a proper descrip- 
tion of the land; no state of facts 
which could by any possibility be es- 
tablished in this case will be sufficient 
to entitle the complainants to a decree 
against the infant defendants. 

The bill must therefore be dismissed 
as to her, with costs to her guardian 
ad litem who has been appointed by the 
court to protect her rights in the suit. 
The decree is to be without prejudice, 
however, to any rights the complainants 
may have at law, against Buck or J. 
McCamly, upon the original contracts, 
for the damages they may have sustain- 
ed by the non-fulfilment thereof, if they 
shall fail to obtain satisfaction for such 
damages under the decree against the 
absentee or his property in this state. 


* T never judge from manners,” said Lord By- 
ron, “ forI once had my pocket picked by the 
civilest gentleman I ever met with.” 





COURT OF COMMON PLEAS, 





Before the Hon. M. Utsnorrrer and 
Judges Incranam and Ineuis. 


Tue Farmer’s Bank or Canton v. Ety. 


EXPIRATION OF FOREIGN CHARTER PENDING SUIT 
—ABATEMENT. 


Where a suit was commenced by a foreign cor- 
poration, and pending the proceedings the 
charter expired—held that the suit did not 
thereby abate. 


Tuis was an appeal from an order at 
Chambers, the main question to be ad- 
judicated upon being whether a foreign 
corporation can maintain an action in 
this state after the expiration of its 
charter. The circumstances of the case 
sufficiently appear in the opinion de- 
livered by the learned judges. 

Charles Judson, for the plaintiff. 

D. D. Field, for the defendant. 

Utsuoerrer, J.—This is an appeal 
from an order at Chambers, presenting 
the question whether a foreign corpor- 
ation can maintain an action in this state 
after the expiration of its charter, the 
action having been commenced previ- 
ously? By the act of 55 Sess. p. 295, 
the dissolution of a corporation by the 
expiration of its charter, will not abate 
any suit brought previous thereto. The 
order at Chambers was made on the 
supposition that this act applied to 
foreign as well as domestic corpora- 
tions, and I think the judge did not err 
in this view. Indeed the Supreme 
Court in 6 Cowen, 46, seem to have 
adopted the rule not only that foreign 
corporations may sue here, but if their 
charter be taken away, that trustees 
may be substituted to proceed in the 
action, if the foreign law requires it to 
be done. This fully recognizes the 
foreign law, and applying our own re- 
medies in obedience thereto. In the 
absence of proof of what a foreign law 
is, we may presume the common law 
to exist, or perhaps presume it to be 
similar to our own (1 Hill, 270,) and as 
our laws (2 R.S. p. 457) allow foreign 
corporations to sue in the same manner 
and with the same effect as domestic 
corporations, it is reasonable that the 


act ofthe 55 Sess. should apply to all 
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corporations, and this too whether the 
proof is made that the foreign law is 
different or not, and! therefore con- 
clude that this action may be maintained. 
The order at Chambers may properly, 
under the peculiar circumstances of the 
case, be so far modified as to allow of 
the stipulation for the November term 
of this court, on payment of the costs 
of the motion as ordered, and of $7 for 
resisting this motion. 

IncranamM, J.—By the R. 8. 2 vol. p. 
457, foreign corporations may sue in the 
same manner and with the same effect 
as domestic corporations. By act 55 
Sess. p. 295, the dissolution of a cor- 
poration by the expiration of its char- 
ter, shall not abate any suit brought pre- 
vious thereto. Taking these statutes 
together, the fair interpretation is, that 
the suit does not abate. By the last 
mentioned statute, such suits may be 
continued in the name of the corpora- 
tion, or of the trustees. I see no rea- 
son, therefore, why the motion should 
not be granted, with liberty to plaintiff 
to stipulate for November term on pay- 
ment of $10 costs of motion. 

Appeal dismissed. 





HISTORICAL OUTLINE OF THE LAWS. 
PART II. 


RICHARD I. 


The statutum dies communes in banco, 
related to the return of writs and the 
continuance of proceedings in term ; 
but as this act only gives directions 
to the justices in banco, how to fix the 
return of writs, which then issued in 
the course of the suit, it leaves it doubt- 
ful by what rule they were governed as 
to the return of original writs, and con- 
sequently as to the days of appearance 
allowed to persons summoned. Pre- 
vious to this time it appears to have been 
regulated by the distance the party had 
to travel. 

The trial by ordeal was abolished by 
the council in this reign, and even that 
by wager of battle much disfavored by 
law, and resorted to in cases of con- 
siderable doubt and mystery; as in 
cases of poison, &c. The vadiatio legis, 
or wager of law, still continued in use, 





both as to civil and criminal suits. 
The trial by jury was now approaching 
much more to its present state. 

In 1264, the Earl of Leicester called 
a parliament, and summoned knights 
from each county, and burgesses from 
each borough, which was the origin of 
the House of Commons. 

Aldermen were first elected in Lon- 
don in this reign. 

The great source of legal informa- 
tion in this reign is Bracton, written to- 
wards the end of this reign. His work 
is entitled “‘ De Legibus et Consuetudi- 
nibus Anglie.” He was appointed jus- 
tice in eyre by Henry III. _ 


EDWARD I. 


This King has been surnamed the 
English Justinian, and in the opinion of 
Sir Matthew Hale, the general scheme 
of our law, as it now is, dates its origin 
from him. 

The 3 Edw. 1 Stat. of Westminster, 
c. 29, (a. D. 1275,) inflicted penalties on 
any serjeant, pleader, or other, for de- 
ceit or collusion in the King’s Court. 

The following statutes were also 
passed authorizing the appointment of 
attorneys—3 Edw. 1, c. 42; 6 Edw. 1 
ce. 8; 13 Edw. 1,c. 10. 

Statutum wallie.—This statute, which 
was passed in the 12th year of this 
reign, was for the purpose of introduc- 
ing the English Law into Wales, on the 
conquest of that kingdom by Edward. 

The statute 12 Edw. 1, was passed, 
by which the hundreds were made 
answerable for all robberies committed 
in the day time. 

Quo warranto.—Two statutes of this 
name were passed in the 18th year of 
the reign of this king, for the purpose 
of enquiring into the titles by which 
franchises and liberties were claimed, 
many of these having been taken pos- 
session of during the two preceding tur- 
bulent reigns: the means by which this 
inquiry was effected, was by a writ of 
quo warranto. As this proceeding was 
much complained of, the king made a 
statute in favor of such as held their 
franchises before the reign of Rich- 
ard I. 

Stat de falsa moneta was enacted in the 
27th year of this reign, for the purpose 
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of protecting the coin of the realm, 
which had become much deteriorated by 
clipping, adulteration, the introduction 
of vast quantities of base coin from 
abroad, and various other means. Per- 
sons paying it, or having it in their 
possession, were liable to the forfeiture 
of their lives and property ; they were 
also not allowed to be bailed. 

The stat. Westm. 2, was pass- 
ed in the 13th year of this reign, im- 
posing restrictions on the alienation 
of land, one principal provision of which 
was, that the will of the donor, accord- 
ing to the form of deed of gift manifest- 
ly expressed, was to be observed, so 
that they to whom the land was given 
under certain conditions, were to have 
no power to alien it, but it was remanere 
to remain; or as it is now termed, to 
descend to their issue after their death, 
or to revert to the owner or his heir in 
the failure of the issue. ‘The estate 
created by this statute, being but a lim- 
ited one, was called fedum talliatum, or 
an estate tail, from the French, ‘ai//er, 
to cut, because this estate was as it 
were, cut out of the whole. 

This statute was also provided to 
meet the practice of alienation to reli- 
gious houses, by suffering judgment to 
go by default ina collusive suit brought 
against the parties so bestowing their 
property. If, upon inquiry, this was 
found to have been the case, the land 
so obtained was to be forfeited. 

Modus levandi fines—This species 
of conveyance, which preserved all the 
forms of a real suit, was effected by a 
serjeant, or counter, saying: Sir Jus- 
tice couge d’Accorder, that was pray- 
ing the licentia concordandi. The jus- 
tice then enquired “Que donera?” ‘To 
which he was answered, “Sire Robert ?’ 
naming one of the partics. When they 
had agreed upon a sum to be paid to 
the king, then the justice was to say 
“criez la pees ;” that is, rehearse the 
concord ; upon which the serjeant said, 
“the peace, with your leave, is such, 
that William and Alice his wife, who 
are here present, do acknowledge the 
manor of B., with its appurtenances 
contained in the writ, to be the property 
of Robert, come celle qu’ il ad de lour 
done, (as that which he hath of their 
gift,) to have and to hold to him and 


his heirs of William, and the heirs of 
Alice, as in demesnes, rents, seignio- 
ries, courts, pleas, &c.” No fine was 
to be levied without an original writ, 
returnable before four justices. The 
presence of the parties, their being of 
full. age, and out of prison, was also 
necessary, as this species of convey- 
anee was of very great force, and bind- 
ing in its nature. 

The statute of quia emptores, passed 
in the 18th year of this reign, required 
that those who purchase lands and 
tenements of the fees of great men, 
should hold of the chief lord, for 
the same services as the feoffor had 
done. 

The statute Westm. 2, since distin- 
guished by the appellation of the statute 
of Nisi Prius, ordained that two jus- 
tices sworn should be assigned, before 
whom, and no others, should be taken 
allassizes of novel disseisin, mort d’an- 
cestor, and attaints ; and that these jus- 
tices were to associate to themselves 
one or two of the discreetest knights of 
he county intowhich they came. The 
tssizes were to be taken three times in 





the year instead of once, as heretofore 
was thepractice. Also, that the suitors 
might be spared the expense and trou- 
ble of coming up to Westminster with 
their witnesses, provision was made 
that causes should be heard there, only 
in case the justices failed to come into 
the county, which not being at that 


afterwards, gave rise to the insertion of 
the clause, “ Nisi justiciarii prius ad 
parties illas venerint,’ and also gave 
the name of nisi prius to all trials in 
civil suits in the eyre. From this time 
all trials not requiring great examina- 
tion were heard at nisi prius; in mat- 
ters of great weight or difficult, they 
were tried before all the judges of the 
court, at Westminster, afterwards call- 
ed trial at bar. 

In this reign, we read, for the first 
time, of justices ad audiendum et ter- 
minendum, that is of oyer et terminer, as 
it was afterwards called. 

As a further improvement on the ju- 
dicial proceedings of these times, justi- 
ces of assize were constituted justices of 
goal delivery, so that prisoners might 
have a speedy trial, and not be detained 








time so regularly established as it was | 
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in prison longer than was needful. This 
was instituted in the 27th year of this 
reign. 

The first mention we have of the 
court of the steward and marshall was 
in this reign, where it had jurisdiction 
of criminal and personal actions within 
the bounds of the household, for twelve 
miles, wherever it might be. 

By the stat. Westm. 2, the king 
granted that they might appoint a gen- 
eral attorney for prosecuting their suit 5 
at any time. By this act, which reliev- 
ed the parties suing from much trouble 
and expense, the king gave up the fees 
usually paid for a special commissioner 
to appoint an attorney. 

The statute of champerty, passed in 
the thirty-third year of the reign of Ed- 
ward I., was for the purpose of restrain- 
ing a practice which had sprung up of 
upholding quarrels, to the disturbance 
of public justice, termed maintenance, 
and that of champerty, from campi par- 
titio, that is, a sharing of the spoil. 

Several other statutes were also 
passed against barretry, which signi- 
fied taking and keeping possession of 
houses, lands, or goods, on false pre- 
tences ; against conspiracy ; embracery 
or false informers ; collusion or deceit, 
which was, when one, in prosecuting 
a suit, attempted to deceive the court 
or party. 

By the stat. Westm. 2, the ravish- 
ment or taking away of wards, was 
punished with two years’ imprison- 


“ment, even if restored unmarried. By 


this statute, an heir, in the event of the 
guardian doing anything to his disinhe- 
rison, if he were not able to do it him- 
self, might sue her prochein ami, which 
was done by writ of novel disseisin. 

By the statute 1, Westm. many pro- 
visions were made for preventing un- 
necessary delays in prosecuting a suit 
by shortening the process, lessening 
the number of essoins, &c. 

A writ of dower was given by the 
statute Westm. 2, c. 4, in favor of a 
widow, when it was objected to her that 
her husband lost the land by judgment. 
If, on enquiry, it was found that he lost 
by default, and that he hada right to 
the land, the widow might recover her 
dower. 

A writ of waste was given by the 





statute Glouc. against a tenant pur /e- 
gem Anglia for term of life or years; 
also, a writ of estrepement, signifying a 
laying bare the trees, was given against 
any tenant comitting waste, pendente lite. 
By the two statutes of Westm., several 
provisions were made on the subject of 
distresses to remedy the various abuses 
to which they were exposed. 

In the 11th year of this reign, the 
statute of Acton Burnell was passed, 
which provided that where a merchant 
wished to secure his debtor before the 
Mayor of London, York, or Bristol, 
there to acknowledge the debt, and the 
day of payment, the recognizance was 
to be entered on the roll by the clerk, 
who was to make a written obligation, 
to which the seal of the debtor was 
affixed. If the day of payment were 
not kept, the goods were to be sold, or 
in the event of their failing, the body 
of the debtor was to be taken| Of a 
similar nature was the statute of mer- 
chants, with the addition that the lands 
of the debtor might be taken until the 
debt was wholly levied; upon which 
the well known writ of extent was af- 
terward formed. ‘The creditor enter- 
ing this recognizance, and holding the 
lands in execution, was termed a denant 
by statute merchant. On the statute 2 
Westm. a writ of eligit was grounded, by 
which the creditor was to hold the half 
of the lands, until payment of the debt 
and damages, who was afterwards 
termed a tenant by elegit. It was ne 
cessary that all these writs should be 
issued within a year and a day ; but in 
case this was omitted, a writ of scitre 
facias was awarded, commanding the 
sheriff to direct the party complained of 
to shew cause why execution should 
not be done, in the event of his not do- 
ing this, the sheriff was to issue execu- 
tion. 

Fleta seu Commentarius Juris Angli- 
cant is supposed to have been written 
by one of the judges of this reign, dur- 
ing his confinement in the Fleet, from 
whence its title. 

A small French tract under the name 
of Britton, may be reckoned among the 
legal works pnblished in this reign. Its 
author is doubtful, and it is much upon 
the plan of Bracton, with some new 
matter added. 
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The Summa Magna, and Summa 
Parva, which treats principally of the 
ancient forms of pleadings in essions 
and defaults, was most probably written 
by Randalph de Hengham, chief justice 
of the King’s Bench, in the 6th year of 
the reign of Edward 1; also two other 
works, entitled Summa judicandi essonia, 
and Summa que decitur quod sit neces- 
sarium. 

A summa or abridgement was also 
written by Gilbert de Thoenton, chief 
justice in the 18th year of this reign. 

The salaries were still very small: it 
is mentioned that the chief justice of 
the bench in the 7th year of this reign 
had but 40/., and the other justices but 
40 marks per annum. 

In 1293, the king summoned the king 
of Scotland, to answer the complaint 
of Magdulph, for debt, and he pleaded 
his own cause in Westminster Hall. 

From the year 1223, there was an un- 
interupted series of parliaments down 
to the present time. 

A law was made, that no tax should 
be levied without the consent of the 
knights, citizens, and burgesses in par- 
liament. 

Slaves, long an article of exportation 
from England, ceased to be so towards 
the latter part of this reign. 

Serjeants (servientes) were probably 
long before this reign, although there 
is no mention of them until then. 

Apprentices, that is students in the 
law, are also spoken of about this time. 

The dates of the principal statutes 
relating to the law, passed during the 
reign of Hen. III. and Edward I. are :— 

9 Hen. 3, stat. 1, Magna Carta 1224.* 

stat. 2, Carta de foresta. 
20 Hen. 3, stat. of Merton, 1235-6. 

c. 10 Attorneys. 
52 Hen. 3, stat. Marlebridge, 1267-9. 

3 Edw. 1, stat. Westminster, 1257. 

c. 25, 28, 33, Maintenance, 
Champerty. 

c. 29, Deceit, Serjeants, &c. 

c. 46, Justices. 

6 Edw. 1, stat. Gloucester, 1278. 

9 Edw. 1, stat. Mortmain, 1281. 

13 Edw. 1, stat. Westminster. 





* Magna Carta, though first passed in the reign 
of John, is classed among the statutes of Henry 
the 3d, when it was confirmed. 





English Cases. 





c. 1, De donis, 1285. 
ce. 10, Attorneys. 
c. 49, Champerty. 
18 Edw. 1, stat. Quia emptores, 1289-90, 
27 Edw. 1, Justices of Goal Delivery, 
1299. 











IN THE EXCHEQUER. 


(SITTINGS AT NISI PRIUS.) 


Before the Right Honorable Lord A- 
BINGER. 


M4Ason v. Braptey—May 25th, 1843. 


PROMISSORY NOTE.—SURETIES-—ALTERATION.— 
PLEAS. 


Where a party has made a promissory note with 
others, as sureties for a third person, and an 
alteration takes place by striking out the name 
of one of the sureties, it is not a good plea to 
an action that the defendant did not make the 
note, but such defence must be pleaded speci- 
ally. | 
THIs was an action on a promissory 

note, against the defendant as maker. 
A verdict having been found for the 
defendant, Wortley obtained a rule to 
shew cause why the verdict on the first 
issue should not be set aside and a ver- 
dict entered for the plaintiff with £50 
damages. 

Pashley shewed cause against the 
tule. The question arose on the plea 
that the defendant did not make the 
note. It appeared in evidence that the 
note was signed by a number of per- 
sons, sureties for the principal. On the 
faith of that agreement the defendant 
signed it. It appeared to. be not 
duly signed by all parties, and amongst 
the rest by a person of the name of 
Jephson. When the note was pro- 
duced, it appeared that Jephson’s name 
was cut off. It was objected that the 
note was vitiated by the removal of the 
name, and accordingly that on proof of 
the vitiation the note was not receiv- 
able in evidence. Pigot’s case, 11 Rep. 
286 ; Matthewson’s case, 5 Rep. 33 a; 
Collins and Prosser, 1 B. and C. 683; 
Brewerton’s case, 6 Rep. 2 a; Master 
v. Miller, 4 T. R. 320; Cow v. Coa- 
well, 2C. M. & R. 291; Calvert v. 
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Baker, 4 M. & W.417; Hemming and 
Trenny, 9 A. & E.926; Byles on Bills, 
an unreported case, 248, 4th Ed. ; 
Johnson v. Dodson, 2 M. & W. 657; 
Buttermere v. Hayes, 5 M. & W. 456 ; 
Eastwood v. Kenyon, 10 A. & E. 501. 

Wortley was not called on by the 
Court. 

Asincer, C. B.—You are entitled to 
the rule, because there is no proper 
plea raising the defence. Upon the ge- 
neral issue you prove that the precise 
note you declare upon was signed by 
the defendant. It is a joint and seve- 
ral note. It is a different question 
from striking out the name of one of 
the sureties. I do not see, on the ge- 
neral issue, how the question can arise. 

Parke, B.—I also think,-that in this 
case the rule must be absolute. If the 
alteration vitiates the instrument, ac- 
cording to the authorities the question 
is, whether that defence is available 
under the plea that he did not make 
the note. The note when produced, 
agrees with the note in the declaration, 
There is no objection on the ground of 
variance ; the real objection is, that the 
defendant made the note and was bound 
by it, his liabilities had been put an end 
to, by striking out the name of one of 
the parties jointly and severally liable. 
I think that that defence ought to have 
been pleaded specially. In an action on 
a guarantee, two or three terms ago, 
the Court laid down the law in the 
same way. I think the general issue 
cannot be supported where the altera- 
tion is not such as to cause a variance. 
It becomes a question whether the al- 
teration put an end to the liability 
which at one time attached. If so, that 
ought.to have been pleaded specially. 

Gurney, B., and Rolfe, B., concurred. 

Rule made absolute. 





MOOT POINTS. — 
Samvet Owen, Esq., 
EDITOR OF THE LEGAL OBSERVER. 


Sir :—I was pleased to notice, that 
you have introduced a Moot Depart- 
ment in the last number of the Legal 
Observer; [have no doubt that it will 
contribute materially to render that pub- 
lication interesting to law students, 





while at the same time it will stimulate 
them to greater diligence in the pursuit 
of their studies. 

Induced, by an anxious desire to sus- 
tain such a department in your work, I 
have ventured to submit the following 
aaragyg to the question proposed in your 
ast. 

Ineed not here repeat the question,* I 
therefore proceed immediately to a con- 
sideration of the case as presented in 
the last number of the Legal Observer. 

1st. I will endeavour to ascertain the 
effect of the proceedings under the 
statute 2. R. S. 513. s. 28. 

By the 43d section it is declared that 
whenever a warrant shall be issued (in 
the cases provided) for the removal of 
any tenant, the contract or agreement 
for the use of the premises if any such 
exists, and the relation of landlord and 
tenant between the parties shall be deem- 
ed to be cancelled and annulled. 

In the act regulating ejectments for 
non-payment of rent, 2 R. S. 506, s. 35, 
it is declared that in case the rent and 
arrears and full costs are not paid in six 
months after judgment executed, the 
lessee and his assigns shall be barred 
and foreclosed from all relief in law 
and equity, (except for error inthe pro- 
ceedings,) and the lessor or landlord 
shall from thenceforth hold the demised 
premises free and discharged from such 
lease. 

Whether the legislature in giving the 
more summary remedy intend to bar re- 
lief in law and equity, by declaring the 
contract annulled, is not clear. on 
aware that neither the jurisdiction of 
equity, or that of the Supreme Court 
(3 Hill 52) will be taken away by impli- 
cation, but I insist that neither can en- 
force a contract declared by statute to 
be void, especially when the emphatic 
words are used, “It shall be deemed to 
be cancelled and annulled.” 

A writ of error might be brought, 
in case of irregularity, but none is com- 
plained of—the forfeiture is therefore 
complete. 

2d. But supposing the subject to be 
yet open to discussion, what would be 
the result of an application to the courts 
for relief. 





* See ante, p. 269. 
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Here isa contract, and no objection 
to its validity. Courts may construe a 
contract so as to give effect to the in- 
tention of the parties so far as that ap- 
pears, but will not makea new contract 
for them, 2 Wils. and Shaw. 37. 16 East 
71. 26 Wend. 59. 

Allare familiar with the rule of law 
which obliges a tenant to pay rent after 
the premises are destroyed by fire, un- 
less otherwise provided in the lease. 
And equity will not relieve, because in 
his contract the tenant might have pro- 
vided for such contingency if he had 
chosen. And the law presumes an in- 
tentional general liability where he has 
made no exception, 2 Story on Equity, 
116. 

In 1 Chitty’s General Practice, 288, 
it is said that though courts formerly 
inclined against forfeiture, now the more 
correct rule is that covenants and 
clauses of re-entry are to be fairly con- 
strued and given effect to according to 
the apparent intention of the parties 
precisely as other contracts. 

Upon the ordinary rules of construc- 
tion, and especially upon the principle. 
‘¢ Verba fortius accipiuntur contra pro 
ferentem,” the forfeiture ends the con- 
tract, the lessee forfeiting the improve. 
ments and the lessor the rent. This 
may have been the intent of the legis- 
lature. 

3d. Assuming the forfeiture to be 
complete, what is the remedy? In9 
Paige 430, it is said by the Chancellor 
that the landlord may after re-entry re- 
cover in an action of debt a covenant for 
the rent accrued and due before the 
demise laid in the declaration in an 
ejectment suit, see 8 Paige 353, 11 
Mass. R 2, 493, and Justice Sutherland in 
1, Wend. R. 137, suggests trespass as for 
mesne profits as a remedy to recover 
rent accruing after forfeiture. 

On the other hand if the land is for- 
feited so are the improvements and 
buildings. 1 Hen. Black 259,3 John 
R. 469, 2 Kent 334. 

If the landlord should sue for mesne 
profits it is suggested that the value of 
improvements might be set off, 2 John’s 
cases, 441, but as Chancellor Kent ob- 
serves this is an extra judicial dictum, 
and (unless perhaps in equity) no hal- 
ance could be certified in favor of the 








tenants for the excess in value of the 
improvements beyond the rent. 

4th. But to answer more directly the 
question proposed— 

I am inclined to believe that the on] 
relief is in equity for compensation for 
the improvements—this would brin 
the whole equities of the case before 
the court, and then the arrears of rent 
might be deducted from the value of 
the improvements and the landlord 
obliged to pay the balance—upon the 
principle, that he who is allowed to 
enjoy an estate and make improvements 
is in equity entitled to remuneration for 
such improvements. 4 Bibb R. 197. 1 
Marshall R. 246. 1 Mon. R. 230. 

A bill in equity for such compensation 
must be filed in ten years after the for- 
feiture, whenever that occurred. 2 R®. 
229, s. 52. 

In conclusion I would remark, that 
Mr. Chitty in 1 General Practice, 471 té 
480, has made some excellent sugges- 
tions on drawing leases and given an 
outline of what ought to be stipulated, 


Court or Cuancery,—His Honor the 
Assistant Vice Chancellor Sandford; by 
appointment of the Chancellor, ‘will 
hold a term at Auburn, on the 4th 
Monday of October instant, for the 
hearing of the following causes:— ~~ 

1. All calendar causes pending in the 
7th circuit. 

2. Calendar causes of the 2d and 4th 
classes pending in the 6th circuit.  , 

3. Second and fourth class ‘catises’ 
pending before the Chancellor, in which 
the solicitors on both sides reside 
within fifty miles of Auburn. 


To CorrEsPONDENTS.—We have been com- 
pelled to crowd out several advertisements in this 
number, they will however appear in our next, 
which will contain an additional advertising leaf. 

If “ Jurist”? will alter the case so as to pre- 
sent the real point in issue we will insert his 
communication. . 

_ Our Travelling Agent for the South will leave 
New York in about a month, when we will in- 
struct him to comply with the wishes of our 
friends in that quarter. 

Our Dlinois correspondent must not forget his 
promise. : 

We should like to hear again from Pensacola. 
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